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Sir: 

This Appeal Brief is submitted in support of the Notice of Appeal filed October 7, 2008, 
and in response to the Examiner reopening prosecution in the Office Action dated February 27, 
2009, wherein Appellants appeal from the Examiner's rejection of claims 1-15. 

I. REAL PARTY IN INTEREST 

This application is assigned to IBM Corporation by assignment recorded on September 
30, 2003, at Reel 014584, Frame 0627. 

II. RELATED APPEALS AND INTERFERENCES 



Appellants are unaware of any related appeals and interferences. 
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III. STATUS OF CLAIMS 

Claims 1-15 are pending and four-times rejected in this Application. It is from the 
multiple rejections of claims 1-15 that this Appeal is taken. 

IV. STATUS OF AMENDMENTS 

The claims have not been amended subsequent to the imposition of the Fourth and Final 
Office Action dated July 7, 2008 (hereinafter the Fourth Office Action). 

V. SUMMARY OF CLAIMED SUBJECT MATTER 

1 Referring to Figure 2 and also to independent claim 1, a composite, multi-tier service 

2 level agreement (SLA) stored within a hardware device is disclosed. The SLA comprises a 

3 plurality of service offerings 240, 250, 260 and a plurality of SLAs 210, 220, 230 (page 8, lines 

4 16-18). The plurality of service offerings 240, 250, 260 have both internal use only service level 

5 objectives 270A, 270B, 270C and external service level objectives 280A, 280B, 280C (page 8, 

6 lines 3-6, 16-18). The plurality of SLAs 210, 220, 230 are combined into a single, composite 

7 SLA (page 8, lines 7-11), and each of the plurality of SLAs 210, 220, 230 correspond to a 

8 specific one of the service offerings 240, 250, 260 (page 8, lines 17-18). The plurality of SLAs 

9 210, 220, 230 in the composite SLA have a hierarchical organization based upon dependencies 

10 between the service offerings 240, 250, 260 (page 8, lines 7-14). 

11 Referring to Figure 1 and also to independent claim 4, a method of constructing a 

12 composite, multi-tier service level agreement (SLA) is disclosed. An internal SLA 120 is created 

13 for an internal service offering 150 (page 8, line 1). An external SLA 110 is also created for an 

14 external service offering 140 (page 8, lines 2-3) which depends upon the internal service offering 
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1 150 (page 8, lines 1-2). The internal SLA 120 is combined with the external SLA 1 10 to form a 

2 composite SLA (page 7, lines 21-22). The internal and external SLAs 120, 110 are arranged in a 

3 hierarchy within the composite SLA based upon dependencies between the internal and external 

4 service offerings 150, 140 to form a composite, multi-tier SLA (page 8, lines 7-1 1). 

5 Referring to Figure 1 and also to independent claim 10, a machine readable storage 

6 having stored thereon a computer program for constructing a composite, multi-tier service level 

7 agreement (SLA) is disclosed. The computer program comprises a routine set of instructions for 

8 causing the machine to perform the following steps. An internal SLA 120 is created for an 

9 internal service offering 150 (page 8, line 1). An external SLA 1 10 is also created for an external 

10 service offering 140 (page 8, lines 2-3) which depends upon the internal service offering 150 

11 (page 8, lines 1-2). The internal SLA 120 is combined with the external SLA 110 to form a 

12 composite SLA (page 7, lines 21-22). The internal and external SLAs 120, 110 are arranged in a 

13 hierarchy within the composite SLA based upon dependencies between the internal and external 

14 service offerings 150, 140 to form a composite, multi-tier SLA (page 8, lines 7-1 1). 

VI. GROUNDS OF REJECTION TO BE REVIEWED ON APPEAL 

1 . Claims 4-9 were rejected under 35 U.S.C. §101; 

2. Claims 4-15 were rejected under the second paragraph 35 U.S.C. § 1 12; 

3. Claims 1-3 were rejected under 35 U.S.C. § 103 for obviousness based upon Chen et 
al, U.S. Patent Publication No. 2002/0147828 (hereinafter Chen), in view of Appellants' 
Admitted Prior Art (hereinafter the Admitted Prior Art); and 

4. Claims 4-15 were rejected under 35 U.S.C. § 103 for obviousness based upon Chen 
alone or in view of Wustenhoff, "Service Level Agreement in the Data Center." 
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VII. ARGUMENT 

1 As is evident from Appellants' previously-presented comments during prosecution of the 

2 present Application and from Appellants' comments below, there are questions as to how the 

3 limitations in the claims correspond to features in the applied prior art. In this regard, reference 

4 is made to M.P.E.P. § 1207.02, entitled "Contents of Examiner's Answer." Specifically, the 

5 following is stated: 



6 (A) CONTENT REQUIREMENTS FOR EXAMINER'S ANSWER. The 

7 examiner's answer is required to include , under appropriate headings, in the order 

8 indicated, the following items: 
9 

10 (9)(e) For each rejection under 35 U.S.C. 102 or 103 where there 

1 1 are questions as to how limitations in the claims correspond to features in 

12 the prior art even after the examiner complies with the requirements of 

13 paragraphs (c) and (d) of this section, the examiner must compare at least 

14 one of the rejected claims feature by feature with the prior art relied on in 

15 the rejection. The comparison must align the language of the claim side- 

16 by-side with a reference to the specific page, line number, drawing 

17 reference number, and quotation from the prior art, as appropriate. 

18 (emphasis added) 
19 



20 Therefore, if the Examiner is to maintain the present rejection and intends to file an Examiner's 

21 Answer, the Examiner is required to include the aforementioned section in the Examiner's 

22 Answer. 
23 

24 The Rejection of Claims 4-9 Under 35 U.S.C. $ 101 

25 For convenience of the Honorable Board in addressing the rejections, claims 5-9 stand or 

26 fall together with independent claim 1 . 
27 

28 
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1 Independent claim 4 

2 Independent claim 4 is directed to a " method , within a computer hardware device, of 

3 constructing a composite, multi-tier service level agreement " (emphasis added). 35 U.S.C. § 

4 101 states that: 

5 Whoever invents or discovers any new and useful process, machine, 

6 manufacture, or composition of matter, or any new and useful improvement 

7 thereof, may obtain a patent therefor, subject to the conditions and requirements 

8 of this title. 
9 

10 Within In re Bilski . 545 F.3d 943 (Fed. Cir. 2008) (en banc), the Federal Circuit 

11 "[clarified] the standards applicable in determining whether a claimed method constitutes a 

12 statutory 'process' under § 101." The Federal Circuit framed the issue as to whether a claimed 

13 method constitutes a statutory process as follows: 

14 The true issue before us then is whether Applicants are seeking to claim a fundamental 

15 principle (such as an abstract idea) or a mental process. And the underlying legal question thus 

16 presented is what test or set of criteria governs the determination by the Patent and Trademark 

17 Office ("PTO") or courts as to whether a claim to a process is patentable under § 101 or, 

18 conversely, is drawn to unpatentable subject matter because it claims only a fundamental 

1 9 principle. 



20 

21 At the outset, Appellants note that the Examiner has neither alleged nor provided any substantial 

22 evidence to support a finding that claim 4 attempts to claim either a fundamental principle or a 

23 mental process. Therefore, the Examiner's has failed to set forth a prima facie case under 35 

24 U.S.C. § 101. 
25 

26 Notwithstanding the Examiner's failure to set forth a prima facie case, Appellants note 

27 that claim 4 is directed to a method within a computer hardware device of constructing a 

28 composite, multi-tier service level agreement. The Examiner, however, has failed to set forth a 

29 claim construction for the phrase "computer hardware device" or "composite, multi-tier service 
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1 level agreement." "[C]laim construction ... is an important first step in a § 101 analysis." In re 

2 Bilski, 545 F.3d 943 (Fed. Cir. 2008) (en banc). During patent examination, the pending claims 

3 must be "given their broadest reasonable interpretation consistent with the specification." In re 

4 Hyatt , 211 F.3d 1367, 1372, 54 USPQ2d 1664, 1667 (Fed. Cir. 2000). The broadest reasonable 

5 interpretation of the claims must also be consistent with the interpretation that those skilled in the 

6 art would reach. In re Cortright , 165 F.3d 1353, 1359, 49 USPQ2d 1464, 1468 (Fed. Cir. 1999). 

7 The words of the claim must be given their plain meaning unless the plain meaning is 

8 inconsistent with the specification. In re Zletz . 893 F.2d 319, 321, 13 USPQ2d 1320, 1322 (Fed. 

9 Cir. 1989). "[T]he ordinary and customary meaning of a claim term is the meaning that the term 

10 would have to a person of ordinary skill in the art in question at the time of the invention, i.e., as 

11 of the effective filing date of the patent application." Phillips v. AWH Corp. , 415 F.3d 1303, 

12 1313, 75 USPQ2d 1321, 1326 (Fed. Cir. 2005) ( en banc ). 
13 

14 Appellants' position is that the broadest reasonable interpretation, consistent with 

15 Appellants' specification and consistent with the meaning that one skilled in the art would reach, 

16 of the term "computer hardware device" is a particular type of computer device capable of 

17 constructing a composite, multi-tier service level agreement (SLA). Additionally, referring to 

18 page 5, lines 5-6 of Appellants' disclosure, it is stated that the "composite, multi-tier SLA can be 

19 exposed to a customer over a data communication network " (emphasis added). By definition, a 

20 data communication network communicates data over a network. Thus, what is received by the 

21 customer is a particular type of functional data structure, and therefore, the composite, multi-tier 

22 SLA is a functional data structure. 
23 
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1 Based upon the above-claim construction, claim 4 is clearly not a mental process since 

2 claim 1 is being performed with a device. The only other issue that need be addressed is whether 

3 or not "[Appellants'] claim recites a fundamental principle and, if so, whether it would pre-empt 

4 substantially all uses of that fundamental principle if allowed." Biliski at . The Examiner has 

5 not alleged that claim 1 is directed to a fundamental principle or even characterized what that 

6 "fundamental principle" might be. Thus, there is no need to determine if claim 1 preempts 

7 substantially all uses of the (unidentified) fundamental principle. 
8 



9 However, should the Examiner put forth substantial evidence to establish that claim 4 

10 recites a fundamental principle, the Federal Circuit within In re Bilski looked to the following 

1 1 test to determine whether a process claim is narrowly tailored so as to not preempt all uses of the 

12 fundamental principle: 

13 A claimed process is surely patent-eligible under § 101 if: (1) it is tied to a particular machine or 

14 apparatus, or (2) it transforms a particular article into a different state or thing. 



15 

16 Thus, the machine-or-transformation test is a two-branched inquiry - a method claim satisfies 35 

17 U.S.C. § 101 by being tied to a particular machine or transforming an article. Gottschalk v. 

18 Benson, 409 U.S. 63,70 (1972). 
19 



20 As to the second branch, the Examiner asserted the following in the paragraph spanning 

21 pages 3 and 4 of the Fourth Office Action: 

22 Here claims fail to meet the above requirements since there is not a sufficient tie to 

23 another statutory class (2) transformation, and thus is directed to nonstatutory subject matter. Even 

24 though, the preamble has amended to "A method, within a computer hardware device", t he steps 

25 (such as combining....; arranging..." in the critical function/bodies of the claims need to be tied to a 

26 statutory or a particular machine. Insertion of the use of another statutory class (computer) such as 

27 "computer-implemented" or "using a computer" features in the preamble and the critical 

28 functions/bodies of the claims would overcome the rejections. 
29 
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1 Although the Examiner asserts there "is not a sufficient tie to another statutory class," the 

2 Examiner has produced no legal analysis, supported by case law, for this assertion. To be 

3 "surely patent-eligible," the process needs to be tied to a particular machine. As claimed, the 

4 method is performed within a computer hardware device and manipulates a functional data 

5 structure. Additionally, as claimed, other functional data structures are created, combined, and 

6 arranged, which are not possible without the use of a computer device. Thus, at the very least, 

7 the limitations of claim 4 are tied to a particular machine (e.g., a computer device capable of 

8 performing the functions of manipulating these particular types of functional data structures) 

9 since not all machines or all computer devices are so capable. Therefore, claim 4 is directed to 
1 0 statutory subj ect matter under 35U.S.C.§101. 

11 



12 The Rejection of Claims 4-15 Under the Second Paragraph of 35 U.S.C. §112 

13 For convenience of the Honorable Board in addressing the rejections, claims 5-15 stand 

14 or fall together with independent claim 4. 
15 

16 On pages 4 and 5 of the Fourth Office Action, the Examiner initially presented the 

1 7 following new analysis : 

18 As defined by the dictionary above, a method of "constructing a composite, multi-tier 

19 service level agreement (SLA)" basically [is] a method for forming or creating by assembling or 

20 combining agreeing parts such as a properly executed and legally binding contract (writing or 

2 1 document embodying this contract)". 
22 

23 The Examiner's analysis is partly correct. 
24 

25 The Examiner's analysis, which involves a claim construction of the phrase "construct" 

26 and "agreement" ignores (i) that the broadest reasonable interpretation of the claims must also be 
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1 consistent with the interpretation that those skilled in the art would reach and (ii) that applicants 

2 did not claim "agreement" in isolation. As discussed on page 8, line 18 of the Third Amendment 

3 filed May 27, 2009, the concept of a service level agreement (SLA) has been in existence for at 

4 least 20 years. 1 Although initially used by telecom operators, SLA agreement are commonly 

5 used in computer networking between a user of a computer network and the operator of the 

6 computer network to, in broad terms, set of the levels of service that will be offered. 2 Although, 

7 a "formal" copy of the SLA may be a written document, the actual functional implementation of 

8 the SLA within the network is via a functional data structure that embodies the SLA. 
9 

10 In the paragraph spanning page 4 and 5 and in the first full paragraph on page 5 of the 

1 1 Fourth Office Action, the Examiner further asserted the following 

12 Current claim 4, the preamble calls for "a service level agreement (SLA) ", but the bodies 

13 of the claims are merely about features of service offerings, i.e. internal or features into one 

14 composite offering. There are no features for accepting the offering, or forming a contract or 

15 agreement so therefore, the term (SLA) is misleading. The scope appears to be about developing a 

1 6 document or form or chart or template which can be used for forming a contract for providing a 

17 service. 

18 Also in independent method claim 4, the amended language in the preamble of "A 

19 method, within a computer hardware device, of constructing a composite, multi-tier service level 

20 agreement (SLA)" is vague", because it's not clear how a method (steps) of constructing a 

2 1 document is within a computer hardware device such as processor or memory? The steps of the 

22 method may be stored in a computer hardware device but calling a method within a computer 

23 hardware device is vague since it could be interpreted as a method located inside the computer 

24 hardware device instead of being produced or generated by the computer hardware device. 

25 Correction is required. 
26 

27 The Examiner's criticism in the first of the above-reproduced paragraphs that "[t]here are 

28 no features for accepting the offering, or forming a contract of agreement so therefore, the term 

29 (SLA) is misleading" is not relevant to the question of indefmiteness under the second paragraph 

30 of 35 U.S.C. § 112. The Examiner is not asserting that the terms are indefinite. Instead, the 



1 http://en.wikipedia.org/wiki/Service_level_agreement ("SLAs have been used since late 1980s"). 

2 See discussion within U.S. Patent No. 7,467,192, filed on November 30, 2000. 
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1 Examiner as asserted that all possible steps involved in the ratification of a SLA agreement is not 

2 being claimed. There is no requirement that the claims recited every possible step in a method 

3 that could be implemented. 
4 

5 The Examiner's questions that "it's not clear how a method (steps) of constructing a 



6 document is within a computer hardware device such as processor or memory?" is also not a 

7 question of indefiniteness under the second paragraph of 35 U.S.C. § 1 12. Instead, the question 

8 appears to be related to enablement. As already noted in the present Appeal Brief, the method 

9 claims involved the manipulation of a functional data structure. Also, as would be recognized by 
10 those skilled in the art, this occurs within a computer device. 

11 

12 Appellants are also unclear as to the distinction the Examiner is attempting to make when 

13 the Examiner states that "[t]he steps of the method may be stored in a computer hardware device 

14 but calling a method within a computer hardware device is vague since it could be interpreted as 

15 a method located inside the computer hardware device instead of being produced or generated by 

16 the computer hardware device." Whether or not the method is performed "by the computer 

17 hardware device" or "within the computer hardware device," it is the computer hardware device 

1 8 that is performing the claimed steps. 
19 



20 M.P.E.P. § 2173.02 states the following: 

21 If upon review of a claim in its entirety, the examiner concludes that a rejection under 35 U.S.C. 

22 112, second paragraph, is appropriate, such a rejection should be made and an analysis as to why 

23 the phrase(s) used in the claim is "vague and indefinite" should be included in the Office action. 

24 (emphasis added). 
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1 As stated in Metabolite Labs., Inc. v. Lab. Corp. of Am. Holdings , 3 "[o]nly when a claim 

2 remains insolubly ambiguous without a discernible meaning after all reasonable attempts at 

3 construction must a court declare it indefinite." The Examiner, however, has failed to establish 

4 that the limitations of the claim are insolubly ambiguous. The claimed method is performed 

5 within/by a computer. Upon reviewing the Examiner's analysis, Appellants have not identified 

6 an assertion by the Examiner as to any other way that this method can be performed. 
7 

8 

9 In the last full paragraph on page 13 of the Fourth Office Action, in the "Response to 

10 Arguments" section, the Examiner asserted the following: 

1 1 With respect to the 1 12, 2nd rejections of claims 4-15, applicant's argument on page 8 has 

12 not asserted a rejection of indefiniteness and that SLA agreement has existed for at least 20 years, 

13 these are not found persuasive because the reasons for indefiniteness are cited in the rejections 

14 above, and as for the existence of SLA agreement for 20 years, it's not clear this refers to? 

1 5 agreement contents or document or form or chart for SLA? If SLA agreement has existed for at 

16 least 20 years, then what is the claimed invention is about? The SLA agreement appears to 

17 refer to a document or form for use in service level contract which maybe existed for a period of 

18 time, but the preamble of claims 4 and 10 basically call for "constructing an agreement" and not a 

1 9 document or form for used as SLA. (underline in original, bolded added) 
20 

21 For the Examiner to ask "[i]f SLA agreement has existed for at least 20 years, then what 

22 is the claimed invention is about?" reflects a gross dereliction in the Examiner's duty to properly 

23 examine the present application. None of the independent claims solely recite "a SLA 

24 agreement" or a "method of constructing a SLA agreement." For the Examiner to think that 

25 Appellants have claimed nothing more than an SLA agreement either reflects a very poor choice 

26 of words by the Examiner or a failure, by the Examiner, to understand the plain language of the 

27 claims. 
28 

3 370 F.3d 1354, 1366, 71 USPQ2d 1081, 1089 (Fed. Cir. 2004). 
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1 Moreover, for the Examiner to think that the SLA describes nothing more than "a 

2 document or form" reflects a fundamental lack of knowledge as to current technology. The 

3 operation of today's networks is mostly performed automatically (i.e., without human 

4 intervention). As such, to implement the SLA, the SLA is in the form of a functional data 

5 structure that manipulates and/or governs and/or controls the operation of the network. The 

6 Examiner's confusion as to the relationship of the claimed SLA to "document" or "form" is based 

7 upon the Examiner's incomplete claim construction, which brought in the terms "document" and 

8 "form," and not based upon the actual language of the claims. 
9 



10 Therefore, for the reasons stated above, Appellants respectfully submit that the Examiner 

1 1 has failed to establish that claims 4-15 are indefinite under the second paragraph of 35 U.S.C. § 

12 112. 
13 

14 The Rejection of Claims 1-3 Under 35 U.S.C. § 103 for Obviousness based upon 

15 Chen in view of the Admitted Prior Art 

16 For convenience of the Honorable Board in addressing the rejections, claims 2 and 3 

17 stand or fall together with independent claim 1 . 
18 

19 On October 10, 2007, the Patent Office issued the "Examination Guidelines for 

20 Determining Obviousness Under 35 U.S.C. 103 in View of the Supreme Court Decision in KSR 

21 International Co. v. Telefiex Inc.," 72 Fed. Reg. 57,526 (2007) (hereinafter the Examination 

22 Guidelines). Section III is entitled "Rationales To Support Rejections Under 35 U.S.C. 103." 

23 Within this section is the following quote from the Supreme Court: "rejections on obviousness 
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1 grounds cannot be sustained by merely conclusory statements; instead there must be some 

2 articulated reasoning with some rational underpinning to support the legal conclusion of 

3 obviousness." KSR Int'l Co. v. Teleflex Inc. . 127 S. Ct. 1727, 1741 (2007) (quoting In re Kahn, 

4 441 F.3d 977, 988 (Fed. Cir. 2006)). 
5 

6 Referring to the first column on page 57,529 of the Examination Guidelines for 

7 Determining Obviousness, the following is a list of rationales that may be used to support a 

8 finding of obviousness under 35 U.S.C. § 103: 

9 (A) Combining prior art elements according to known methods to yield 

10 predictable results; 

11 (B) Simple substitution of one known element for another to obtain 

12 predictable results; 

13 (C) Use of known technique to improve similar devices (methods, or 

14 products) in the same way; 

15 (D) Applying a known technique to a known device (method, or product) 

16 ready for improvement to yield predictable results; 

17 (E) "Obvious to try" - choosing from a finite number of identified, 

1 8 predictable solutions, with a reasonable expectation of success; 

19 (F) Known work in one field of endeavor may prompt variations of it for 

20 use in either the same field or a different one based on design incentives or other 

21 market forces if the variations would have been predictable to one of ordinary 

22 skill in the art; 

23 (G) Some teaching, suggestion, or motivation in the prior art that would 

24 have led one of ordinary skill to modify the prior art reference or to combine prior 

25 art reference teachings to arrive at the claimed invention. 
26 

27 Upon reviewing the Examiner's analysis on pages 6 and 7 of the Fourth Office Action, the 

28 Examiner appears to be employing rationale (G). However, the Examiner's analysis is not 
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1 entirely clear as to what rationale the Examiner is employing. As such, Appellants request that 

2 the Examiner clearly identify the rationale, as described in the Examination Guidelines for 

3 Determining Obviousness, being employed by the Examiner in rejecting the claims under 35 

4 U.S.C. § 103. 
5 

6 Referring again to rationale (G), as discussed on page 57,534 of the Examination 

7 Guidelines, the following findings of fact must be articulated by the Examiner: 

8 (1) a finding that there was some teaching, suggestion, or motivation, 

9 either in the references themselves or in the knowledge generally available to one 

10 of ordinary skill in the art, to modify the reference or to combine reference 

1 1 teachings; 

12 (2) a finding that there was reasonable expectation of success; and 

13 (3) whatever additional findings based on the Graham factual inquiries 

14 may be necessary, in view of the facts of the case under consideration, to explain 

15 a conclusion of obviousness. 
16 

17 Referring to the paragraph entitled "Office Personnel as Factfinders" on page 57,527 of 

1 8 the Examination guidelines, the following was stated: 

19 Office personnel fulfill the critical role of factfinder when resolving the 

20 Graham inquiries. It must be remembered that while the ultimate determination of 

21 obviousness is a legal conclusion, the underlying Graham inquiries are factual. 

22 When making an obviousness rejection, Office personnel must therefore ensure 

23 that the written record includes findings of fact concerning the state of the art and 

24 the teachings of the references applied. In certain circumstances, it may also be 

25 important to include explicit findings as to how a person of ordinary skill would 

26 have understood prior art teachings, or what a person of ordinary skill would have 

27 known or could have done. Factual findings made by Office personnel are the 

28 necessary underpinnings to establish obviousness. 

14 
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1 

2 In Graham v. John Deere Co. . 383 U.S. I, 148 USPQ 459 (1966), the Supreme Court set 

3 forth the factual inquiries that are to be applied when establishing a background for determining 

4 obviousness under 35 U.S.C. 103. These factual inquiries are summarized as follows: 

5 (A) Determine the scope and content of the prior art; 

6 (B) Ascertain the differences between the prior art and the claims at issue; 

7 (C) Resolve the level of ordinary skill in the pertinent art; and 

8 (D) Evaluate any indicia of nonobviousness. 



9 

10 However, in order to make a proper comparison between the claimed invention and the prior art, 

11 the language of the claims must first be properly construed. See In re Paulsen , 30 F.3d 1475, 

12 1479 (Fed. Cir. 1994). See also. Panduit Corp. v. Dennison Mfg. Co. . 810 F.2d 1561, 1567-68 

13 (Fed. Cir. 1987) (In making a patentability determination, analysis must begin with the question, 

14 "what is the invention claimed?" since "[c]laim interpretation, ... will normally control the 

15 remainder of the decisional process.") Sec Gcchter v. Davidson , 116 F.3d 1454, 1460 (Fed. Cir. 

16 1997) (requiring explicit claim construction as to any terms in dispute). 
17 

18 Mischaracterization of Chen 

19 The Examiner relied upon Chen to teach the claimed "a plurality of service offerings." 

20 To be clear, as already noted above, page 3, lines 4-5 of Appellants' specification defines a 

21 "service offering" as "a collection of service components having pre-determined service level 

22 objectives." To teach the claimed "a plurality of service offerings," the Examiner cited 

23 paragraph [0017] of Chen and asserted that Chen discloses "offer different classes of service." 

24 Classes of service, however, do not teach the claimed plurality of service offerings. Notably 

25 absent from the Examiner's cited passage is any mention of a collection of service components 
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1 having pre-determined service level objectives. Thus, the Examiner has mischaracterized the 

2 scope and content of Chen. 
3 

4 Independent claim 1 further recites: 

5 a plurality of SLAs combined into a single, composite SLA , each of said 

6 plurality of SLAs corresponding to a specific one of said service offerings, said 

7 plurality of SLAs in said composite SLA having hierarchical organization based 

8 upon dependencies between said service offerings , (emphasis added) 
9 

10 As to the underlined portions of the above-reproduced limitations, the Examiner asserted the 

1 1 following on page 9 of the Third Office Action: 

12 {see figures 5A-B and par. 0050 " intra-SLA /inter-SLA the different level of policies/service are 

13 combined to achieve SLA-enabled quality of service (QoS) inter- working or SLA-based End-to- 

14 End Qos Provisioning; and see figure 6claim 3 for the a service level agreement a hierarchical set 

15 of policies defines a quality of service}. 



16 

17 Appellants respectfully disagree with much of the Examiner's analysis. Figs. 5A-5B show 

18 multiple instances of Intra-Domain SLA negotiation and Inter-Domain SLA negotiation , but 

19 these cited figures do not appear to disclose a plurality of SLAs. Moreover, entirely absent from 

20 this passage is any mention of a single , composite SLA. Thus, the Examiner continues to 

21 mischaracterize the scope and content of Chen. 
22 

23 As claimed, a plurality of SLAs within the composite SLA have the hierarchical 

24 organization. The "hierarchical set of policies" identified by the Examiner do not refer to the 

25 plurality of SLAs in the composite SLA having a hierarchical organization. Instead, claim 3 of 

26 Chen, which was cited by the Examiner, states that "in which for a predetermined quality of 

27 service defined by a service level agreement a hierarchical set of policies are applied governing 

28 the timing, prioritisation and rate of transmission of data of said data stream." Thus, Chen 
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1 describes applying a hierarchical set of policies to a data stream based upon a predetermined 

2 quality of service defined by a service level agreement. Therefore, the Examiner has again 

3 mischaracterized the scope and content of Chen. 
4 

5 As claimed, the hierarchical organization is based upon "dependencies between said 



6 service offerings." As noted above, the Examiner identified "different classes of service" within 

7 Chen as teaching the claimed "plurality of service offerings." However, the Examiner's analysis 

8 regarding the hierarchical organization does not refer to the "classes of services." As such, the 

9 Examiner's analysis is internally inconsistent. 
10 



11 Mischaractcrization of differences between Chen and claims 

12 On page 9 of the Third Office Action and on page 6 of the Fourth Office Action, the 

13 Examiner asserted the following regarding the differences between Chen and claim 1 : 

14 CHEN ET AL disclose all the claim invention indicated above except for the service 

15 offerings (step a) including the internal and external service level objectives, (emphasis in 

1 6 original) 



17 

1 8 The Examiner is in error in several respects. First, as already noted above, Chen fails to teach 

19 many of the limitations for which the Examiner is relying upon Chen to teach. Thus, the 

20 Examiner has improperly omitted these limitations when identifying the differences between 

2 1 Chen and the claimed limitations. 
22 

23 Second, the Examiner's analysis only refers to the "plurality of services offerings ..." 

24 limitations. However, as illustrated above, the Examiner's analysis as to the "plurality of SLAs 

25 combined ..." limitations, the Examiner's analysis has omitted certain limitations. Specifically, 

26 the Examiner's analysis entirely omits the limitations of "each of said plurality of SLAs 
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1 corresponding to a specific one of said service offerings. " Thus, the Examiner has not even 

2 addressed all of the claim limitations. 
3 

4 Third, the Examiner mischaracterizes the limitations not found in the "plurality of 



5 services offerings ..." clause. Whereas the Examiner refers to "internal and external service 

6 level objectives," the actual claim language recites " both internal use only service level 

7 objectives and external service level objectives." Thus, the claim limitations at issue do not just 

8 involve internal and external service level objectives, in isolation, as alleged by the Examiner. 

9 Instead, claim 1 recites that a service offering has both internal service level objectives and 

10 external level objectives. Therefore, for the reasons submitted above, the Examiner has 

1 1 mischaracterized the differences between Chen and the claims at issue. 
12 



13 Admitted Prior Art docs not cure deficiencies of Chen 

14 Regarding the teachings of the Admitted Prior Art, the Examiner asserted the following 

15 in the paragraph spanning pages 9 and 10 of the Third Office Action: 

16 However, this feature has cited in the AAPA on par. 0008 disclose the well known the feature of 

17 generating the internal service level objective for view only of the service provider and external 

18 service level objective for the view of both the service provider and the customer in order for 

19 providing a complete service offering of the service level agreement (SLA) which is provided to 

20 customer. 
21 

22 As discussed above, the claimed limitations recites that the "service offerings [have] both 



23 internal use only service level objectives and external service level objectives" (emphasis added). 

24 The passages identified by the Examiner, however, fails to identify that a service offering has 

25 both types of service level objectives. 
26 
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1 Since the Examiner has mischaracterized the scope and content of Chen as to many 

2 limitations, and since the Admitted Prior Art fails to teach all of the limitations that the Examiner 

3 has admitted are not disclosed by Chen, even if one skilled in the art would have considered the 

4 combination of Chen and the Admitted Prior Art to be obvious, the resultant combination would 

5 not render, as obvious, the claimed invention. Specifically, the resultant combination would still 

6 fail to address all of the limitations recited in the claims. 
7 

8 

9 The above-reproduced arguments (incorporated herein) were previously presented on 

10 page 16, line 5 through page 19, line 23 of the Third Response. Referring to the paragraph 

11 spanning pages 14 and 15 of the Fourth Office Action in the "Response to Arguments" section, 

12 the Examiner made several assertions regarding Appellants' argument that "there is no 

13 suggestion to combine the reference." This responsive paragraph is notable because it addresses 

14 an argument that was not made by Appellants. Appellants did not specifically address, in the 

15 Third Response, the Examiner's articulated reasoning as to the Examiner's proposed "suggestion" 

16 for the combination. As such, the Examiner's "response" is not relevant to Appellants' 

17 previously-presented arguments. 
18 

19 



20 In responding to Appellants' arguments as to the claimed "a plurality of service 

21 offerings," the Examiner asserted the following in the second full paragraph on page 14 of the 

22 Fourth Office Action: 

23 CHEN discloses "different class of services" (par. 0017); multiple policies with different 

24 level (par. 0050, figure 5) and further CHEN Discloses "Policy is essentially a matter of allocating 

25 resources. It is the translation between terms (SLA;s) and the configuration details (resource 
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1 allocations) necessary to produce those resource allocations that distinguishes policy management 

2 from configuration management" (par. 0055). As such, Examiner believe CHEN clearly discloses 

3 "plurality of service offerings". 
4 

5 The Examiner's sole analysis is simply to cite, word-for-word, from these passages and to 

6 conclude that "Examiner believe CHEN clearly discloses "plurality of service offerings." 

7 However, neither the Examiner's response nor the Examiner's three cited passages (i.e., 

8 paragraphs [0017], [0050], [0055] of Chen) refers to the claimed "a plurality of service 

9 offerings." As such, Appellants are unclear as to how the Examiner can make this conclusion. 

10 The Examiner has not specifically identified what specific feature corresponds to a particular 

1 1 service offering or explained why Chen teaches that a plurality of service offerings are disclosed. 

12 Moreover, the Examiner has not explained how these plurality of service offerings are found 

13 within the SLA. 
14 



15 The Examiner's analysis refers to "multiple policies with different level." However, this 

16 does not correspond to the claimed "plurality of service offerings" since policies are not service 

17 offerings. 
18 

19 Although one of the Examiner's cited passages refers to terms within a SLA, the 



20 Examiner has failed to explain how the Examiner takes a teaching of generic term within a SLA, 

21 and from this teachings, obtains a teaching of the claimed "a plurality of service offerings." 

22 Findings of fact must be based upon substantial evidence. However, the Examiner's findings do 

23 not meet that standard. 
24 



25 

26 Referring to the paragraph spanning pages 14 and 15 of the Fourth Office Action, the 
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1 Examiner further asserted the following: 



2 In response to applicant's argument on page 17, Applicant stated that CHEN does not 

3 teach the limitation "a plurality of SLAs combined into a single, composite SLA,. ..said composite 

4 SLA having hierarchical organization based upon dependencies between said service offerings" is 

5 noted; However, this is not persuasive. It is noted that the CHEN discloses multiple levels of SLA 

6 as indicated above (argument 2). CHEN further discloses in par. 0056 " "Policy can be represented 

7 at different levels, ranging from high level quality of service goals to device specific configuration 

8 parameter" which indicates a single "hierarchical organization" structure . Further, the "hierarchical 

9 organization" is based on the three levels of policies that are depended on each other and derived 
1 0 from SLA (Chen, par. 0061 and 0063) 

11 



12 The Examiner's reliance upon paragraph [0056] to teach the claimed "hierarchical organization" 

13 is misplaced. Claim 1 refers to "said plurality of SLAs .... having hierarchical organization 

14 based upon dependencies between said service offerings." A policy specifying, e.g., "high level 

15 quality," medium level quality, and low level quality does not describe a plurality of SLAs 

16 having a hierarchical organization for several reasons: (i) a level of a policy is not an SLA; (ii) 

17 different levels of policy are not a hierarchical organization; and (iii) the hierarchical 

1 8 organization is not based upon dependencies between the service offerings. 
19 

20 The Examiner's assertion that "the 'hierarchical organization' is based on the three levels 

21 of policies that are depended on each other and derived from SLA" is not factually correct. The 

22 Examiner has presented no evidence to support a finding that the alleged "three levels of 

23 policies" depend on each other. Moreover, the dependency being claimed is "dependencies 

24 between said service offerings" and not dependencies between "three levels of policies," as 

25 alleged by the Examiner. Thus, the Examiner has mischaracterized the scope and content of the 

26 applied prior art. 
27 

28 

29 Referring to the first full paragraph on page 15 of the Fourth Office Action, the Examiner 
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1 further asserted the following: 

2 In response to applicant's argument on page 18, Applicant stated that CHEN does not 

3 teach the limitation "each of said plurality of SLAs corresponding to a specific one of said service 

4 offerings" is noted; however, this is not persuasive. It is noted that the term SLA is the 

5 abbreviation of "Service Level Agreement". As such, the plain meaning of the term "Service Level 

6 Agreement" is an Agreement of a Service Level. As such, the limitation of a Service Level or a 

7 service offering is already indicated within the claim 1 above {see par. 0017 wherein CHEN 

8 discloses "offer different classes of service" } . 
9 

10 The Examiner asserts that SLA necessarily refers to a service offering. Assuming, for sake of 

1 1 argument, that this is accurate, such a finding does not establish that Chen teaches "each of said 



12 plurality of SLAs [within the composite SLA] corresponding to a specific one of said service 

13 offerings." Even if Chen taught multiple SLAs, there is no requirement that the SLAs 

14 correspond to different service offerings. Instead, the multiple SLAs could all refer to the same 

15 service offering. Therefore, the Examiner cannot assert that Chen, either explicitly or inherently, 

16 teaches "each of said plurality of SLAs corresponding to a specific one of said service offerings." 
17 

18 Moreover, as already noted above, the Examiner has not even identified within the 

19 teachings of Chen the claimed (i) plurality of service offerings or (ii) a plurality of SLAs within a 

20 composite SLA. As such, the Examiner continues to mischaracterize the scope and content of 

21 Chen. 

22 



23 



24 Referring to the second full paragraph on page 15 of the Fourth Office Action, the 

25 Examiner further asserted the following: 

26 In response to applicant's argument on pages 18-19, Applicant stated that the Admitted 

27 Prior Art fails to teach the "service offerings have both internal use only service level objectives 

28 and external service level objectives" is noted. However, this is not persuasive. Applicant 

29 Admitted Prior Art (AAPA) on par. 0008 discloses internal SLO for view only of the service 

30 provider, and external SLO for view of both the service provider and the customer. Therefore, 

3 1 AAPA discloses the service level objective (SLO) with include the internal and external service 

32 level objectives. 
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1 

2 The Examiner's reliance upon the Admitted Prior Art is misplaced, nowhere does the Admitted 

3 Prior Art teaches the "service offerings have both internal use only service level objectives and 

4 external service level objectives. The passage cited by the Examiner refers to how a service 

5 level objective can be defined/viewed: externally or internally. The fact that a service level 

6 objective can be defined/viewed externally or internally does not teach that a "plurality of service 

7 offerings having both internal use only service level objectives and external service level 

8 objectives," as claimed. The Examiner's cited passage refers to how an SLO can be defined and 

9 viewed, whereas the claimed limitations at issue refer to the composition of a plurality of service 

10 offerings. Thus, the Examiner has failed to properly characterize the scope and content of the 

1 1 Admitted Prior Art. 
12 

13 

14 Referring to the paragraph spanning pages 15 and 16 of the Fourth Office Action, the 

1 5 Examiner further asserted the following: 

16 More over , it appears that a composite multi-tier service level agreement (SLA) stored 

1 7 within a computer hardware device" is considered as the type of information or data, wherein this 

18 composite multi-tier service level agreement information comprising the information of a services 

19 offerings with both internal and external service level objectives, hierarchical organization. These 

20 type of information of the service level agreement have been determined to be non- functional 

2 1 descriptive material (NFDM), thus having no patentable weight and does not need to be taught by 

22 the prior art. Nonfunctional descriptive material can not render nonobvious an invention that 

23 would have other wise been obvious. In re Gulack, 703 F. 2d 1381, 1385, 217 USPQ 401, 404 

24 (Fed. Cir. 1983) (when descriptive material is not functionally related to the substrate, the 

25 descriptive material will not distinguish the invention from the prior art in terms of patentability. 

26 See MPEP 2106.01. 
27 

28 This last set of assertions by the Examiner represents the Examiner last ditch effort to sustain the 

29 rejection by asserting that nearly all of the claimed limitations should be ignored (i.e., given no 

30 patentable weight). 
31 
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1 Appellants already addressed similar arguments on pages 11 and 12 of the Third 

2 Response, a portion of those arguments (incorporated herein) are reproduced below. InreNgai 4 

3 and the related case of In re Gulack 5 involved issues regarding printed matter. However, the 

4 claimed invention does not involve printed matter. Instead, the claimed multi-tier service level 

5 agreement is a type of data structure. Referring to page 5, lines 5-6 of Applicants' disclosure, it 

6 is stated that the "composite, multi-tier SLA can be exposed to a customer over a data 

7 communication network " (emphasis added). By definition, a data communication network 

8 communicates data over a network. Thus, what is received by the customer is a particular type 

9 of data structure. 
10 



11 Reference is made to the following discussion within In re Lowry 6 as to the differences 

12 between a data structure and printed matter: 

13 The printed matter cases "dealt with claims defining as the invention certain novel 

14 arrangements of printed lines or characters, useful and intelligible only to the 

15 human mind." In re Bernhart, 417 F.2d 1395, 1399, 163 USPQ 611, 615 (CCPA 

16 1969). The printed matter cases have no factual relevance where "the invention as 

17 defined by the claims requires that the information be processed not by the mind 

18 but by a machine, the computer." Id. (emphasis in original). Lowry' s data 

19 structures, which according to Lowry greatly facilitate data management by data 

20 processing systems, are processed by a machine. Indeed, they are not accessible 

21 other than through sophisticated software systems. The printed matter cases have 

22 no factual relevance here. 
23 

24 Thus, the Examiner's reliance upon In re Gulack is misplaced. 



4 367 F.3d 1336, 70 USPQ2d 1862 (Fed. Cir. 2004). 

5 703 F.2d 1381, 217 USPQ 401 (Fed. Cir. 1983). 

6 32 F. 3d 1579, 1583, 32 USPQ 2nd 1031, 1034 (Fed. Cir. 1994). 
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1 

2 Additionally, the Examiner's assertion that the claimed SLA is "non-functional 

3 descriptive material" reflects a gross misunderstanding by the Examiner as to what does (and 

4 does not) constitute non-functional descriptive material. By their very nature, an SLA is 

5 functional - the SLA is used, e.g., by a network operator, in the operation of the network. As 

6 discussed on page 7, lines 5-6 of Appellants' disclosure "[t]he separate SLAs can be enforced 

7 with respect to the management of the components by the appropriate managing entities." Via, 

8 e.g., the enforcement of the SLA, the SLA is functional. 
9 

10 The Rejection of Claims 4-15 Under 35 U.S.C. $ 103 for Obviousness based 

11 upon Chen (alone) or in view of Wustenhoff 

12 For convenience of the Honorable Board in addressing the rejections, claims 4, 8, 10, and 

13 14 stand or fall together with independent claim 1; and claims 6-7, 9, 11-13, and 15 stand or fall 

1 4 together with dependent claim 5 . 
15 

16 Appellants incorporate herein, as also applying to claims 4 and 10, the arguments 

17 previously presented with regard to the Examiner's rejection of claim 1 based upon Chen. 

18 Specifically, the Examiner has failed to establish that Chen teaches a service offering, as that 

19 term is defined within Applicants' specification. Additionally, the Examiner has failed to 

20 establish that Chen teaches a composite SLA. Moreover, Chen fails to that the SLAs within the 

21 composite SLA are arranged by based dependencies between service offerings. Therefore, the 

22 Examiner has mischaracterized the scope and content of Chen as to many of the claimed 

23 limitations. 



25 



Application No.: 10/677,876 

1 



2 Claim 5 

3 In the last full paragraph on page 1 1 of the Fourth Office Action, the Examiner asserted 

4 the following: 

5 As for dep. claim 5, which has steps similar to the steps of claim 4 above but deal with 

6 other feature related to service offerings, i.e. outsourced service offering, and combining this 

7 feature in to the form of claim 4 for SLA use, first of all, the specific steps of creating, combining 

8 and arranging are taught as claim 4 above. Moreover, the duplicate of services or steps for 

9 multiple effects are well known and would have been obvious to a skilled artisan. See In re Harza, 

10 124 USPQ 378, CCPA 1960. Secondly, these are mere printed/displayed matters on the form and 

1 1 the differences in the printed matters such as "internal service level objectives" or "external service 

12 level objectives" are not critical and have no patentable weight. See In re Ngai, cited in the 

13 rejection of claim 1 above. 
14 

15 The Examiner's reliance upon In re Harza is misplaced. As described in M.P.E.P. § 2144.04, 

16 "[ajlthough the reference did not disclose a plurality of ribs, the court held that mere duplication 

17 of parts has no patentable significance unless a new and unexpected result is produced." 
18 

19 Claim 5 does not recite a duplication of parts (e.g., a plurality of ribs instead of a single 

20 rib). Instead, claim 5 performing a different step using a different element (i.e., "an outsourced 

21 SLA for an outsourced service offering.") Thus, the Examiner's analysis is misplaced. 

22 Additionally, for reasons already discussed, the Examiner's reliance upon In re Ngai is misplaced 

23 since the claimed invention involves functional data structures and not printed matter. 
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25 Claims 6. 7-9 

26 In the paragraph spanning pages 11 and 12 of the Fourth Office Action, the Examiner 

27 asserted the following: 

28 As for dep. claims 6-7, 9 which further deal with manipulations of the information/data 

29 on the SLA form, i.e. redefining or combining or arranging the objectives or information about the 

30 (SL) objectives, etc., these are considered as non-functional descriptive material (NFDM) and thus 

31 having no patentable weight. This appears to be a "data processing and document/ form forming" 

32 method, therefore, the limitation after "data" or "information" such as "hierarchy" or "dependency 
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1 loop", etc. are mere printed displayed information on the form, and are considered as non- 

2 functional descriptive material (NFDM) or printed matters, thus having no patentable weight and 

3 does not need to be taught by the prior art. Nonfunctional descriptive material can not render 

4 nonobvious an invention that would have other wise been obvious. In re Gulack, 703 F. 2d 1381, 

5 1385, 217 USPQ 401, 40-4 (Fed. Cir. 1983) (when descriptive material is not functionally related 

6 to the substrate, the descriptive material will not distinguish the invention from the prior art in 

7 terms of patentability. See MPEP 2 1 06.0 1 . 
8 

9 For reasons already discussed above, the Examiner's reliance upon In re Gulack and the "printed 

1 0 matter" jurisprudence is misplaced. 
11 

12 Conclusion 

13 Based upon the foregoing, Appellants respectfully submit that the Examiner's rejections 

14 under 35 U.S.C. §§ 101, 103, 112 is not viable. Appellants, therefore, respectfully solicit the 

15 Honorable Board to reverse the Examiner's rejections under 35 U.S.C. §§ 101, 103, 1 12. 
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To the extent necessary, a petition for an extension of time under 37 C.F.R. § 1.136 is 
hereby made. Please charge any shortage in fees due under 37 C.F.R. §§ 1.17, 41.20, and in 
connection with the filing of this paper, including extension of time fees, to Deposit Account 09- 
0461, and please credit any excess fees to such deposit account. 
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/Scott D. Paul/ 
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Registration No. 42,984 
Steven M. Greenberg 
Registration No. 44,725 
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VIII. CLAIMS APPENDIX 

1. A composite, multi-tier service level agreement (SLA) stored within a computer 
hardware device, comprising: 

a plurality of service offerings having both internal use only service level objectives and 
external service level objectives; and, 

a plurality of SLAs combined into a single, composite SLA, each of said plurality of 
SLAs corresponding to a specific one of said service offerings, said plurality of SLAs in said 
composite SLA having hierarchical organization based upon dependencies between said service 
offerings. 

2. The computer hardware device of claim 1, wherein each of said plurality of SLAs 
corresponds to one of an outsourced service offering, an internal service offering and an external 
service offering. 

3. The computer hardware device of claim 1, wherein at least one of said plurality of 
SLAs exposes an external service level objective of a corresponding internal service offering 
which has been redefined as an internal use only service level objective in an SLA at a higher tier 
in said hierarchical organization. 

4. A method, within a computer hardware device, of constructing a composite, multi-tier 
service level agreement (SLA), the method comprising the steps of: 

creating an internal SLA for an internal service offering; 
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further creating an external SLA for an external service offering which depends upon said 

internal service offering; 

combining said internal SLA with said external SLA to form a composite SLA; and, 
arranging said internal and external SLAs in a hierarchy within said composite SLA 

based upon dependencies between said internal and external service offerings to form a 

composite, multi-tier SLA. 

5. The method of claim 4, further comprising the steps of: 

yet further creating an outsourced SLA for an outsourced service offering upon which at 

least one of said external and internal service offerings depend; 

further combining said outsourced SLA in said composite SLA; and, 

further arranging said outsourced SLA along with said internal and external SLAs in said 

hierarchy. 

6. The method of claim 4, further comprising the steps of redefining an external service 
level objective in an SLA which has been combined and arranged in said composite SLA to an 
internal use only service level objective. 

7. The method of claim 5, further comprising the steps of redefining an external service 
level objective in an SLA which has been combined and arranged in said composite SLA to an 
internal use only service level objective. 
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8. The method of claim 4, further comprising the step of exposing said composite, multi- 
tier SLA to a customer over a data communication network. 

9. The method of claim 4, wherein the arranging step further comprises the step of 
prohibiting dependency loops within said hierarchy. 

10. A machine readable storage having stored thereon a computer program for 
constructing a composite, multi-tier service level agreement (SLA), the computer program 
comprising a routine set of instructions for causing the machine to perform the steps of: 

creating an internal SLA for an internal service offering; 

further creating an external SLA for an external service offering which depends upon said 

internal service offering; 

combining said internal SLA with said external SLA to form a composite SLA; and, 
arranging said internal and external SLAs in a hierarchy within said composite SLA 

based upon dependencies between said internal and external service offerings to form a 

composite, multi-tier SLA. 

11. The machine readable storage of claim 10, further comprising the steps of: 

yet further creating an outsourced SLA for an outsourced service offering upon which at 

least one of said external and internal service offerings depend; 

further combining said outsourced SLA in said composite SLA; and, 

further arranging said outsourced SLA along with said internal and external SLAs in said 

hierarchy. 
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12. The machine readable storage of claim 10, further comprising the steps of redefining 
an external service level objective in an SLA which has been combined and arranged in said 
composite SLA to an internal use only service level objective. 

13. The machine readable storage of claim 11, further comprising the steps of redefining 
an external service level objective in an SLA which has been combined and arranged in said 
composite SLA to an internal use only service level objective. 

14. The machine readable storage of claim 10, further comprising the step of exposing 
said composite, multi-tier SLA to a customer over a data communication network. 

15. The machine readable storage of claim 10, wherein the arranging step further 
comprises the step of prohibiting dependency loops within said hierarchy. 



32 



Application No.: 10/677,876 



IX. EVIDENCE APPENDIX 

No evidence submitted pursuant to 37 C.F.R. §§ 1.130, 1.131, or 1.132 of this title or of 
any other evidence entered by the Examiner has been relied upon by Appellants in this Appeal, 
and thus no evidence is attached hereto. 
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X. RELATED PROCEEDINGS APPENDIX 

Since Appellants are unaware of any related appeals and interferences, no decision 
rendered by a court or the Board is attached hereto. 
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